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The damage done to America’s standing in the wayl8ush Administration lawlessness at
Guantanamo is incalculable and — for years andgpsrdecades — irreversible. Our country has
now imprisoned hundreds of prisoners at Guantarfamygears on end as “enemy combatants.”
We rely on “intelligence” information often amoumgi to nothing more than flimsy hearsay
accusations by witnesses with axes to grind or dar the scars of torture in foreign dungeons.

If the evidence is often lacking, the process issgolnitially the Pentagon held the prisoners
with no legal process at all. Only after briefgavéled in the Supreme Court in 2004,
challenging the lawfulness of the detentions, HelPentagon invent a kangaroo court process
known as Combatant Status Review Tribunals.

This June two separate military judges threw ogsesagainst prisoners at Guantanamo on the
ground that these so-called tribunals had not éa¢imered to ask the right question: whether the
prisoners werenlawful enemy combatants. Later that month a former mewibene tribunal

filed an affidavit in federal court alleging thagttribunals rely on vague and incomplete
information and are under heavy Pentagon pressir® melease prisoners.

This officer — a military intelligence officer wtis also a lawyer -- had served on a tribunal that
unanimously determined that a prisoner should b&exe. But military superiors rejected the
tribunal’s finding. Another panel then decidedtttiee prisoner must remain behind bars. This
officer was never assigned to another case.

This discontent within the military has finally lught the constitutionality of the Guantanamo
detentions before the Supreme Court. In 2004 thetCuled that prisoners at Guantanamo had a
right to file habeas corpus petitions, asking federal judges to review thalidg of their

detentions.

However, the Court’s ruling was based on the fddwtaeas statute. In 2005 Congress
responded by amending the statute. The amendraartdbabeas for prisoners at Guantanamo.
Instead it substituted an extremely limited judiceview of whether Combatant Status Review
Tribunals follow their own procedures.

In 2006 the Court stepped in again. It interpreébtednew amendment to bar ofiljure habeas
corpus petitions, but not the hundreds of petitions ayepending in federal court. But then, on
the eve of last year’s elections, Congress succdrttb@/hite House pressure and amended the
statute again. This time it left little doubt tleaten cases already pending must be dismissed.



That posed a constitutional question: Does theiedition ofhabeas for prisoners at Guantanamo
violate Article I, section 9 of the Constitutionhigh allows suspension bfbeas only in cases of
“rebellion or invasion”? That, in turn, raised @ven more basic question: Do prisoners at
Guantanamo — foreign nationals not within Unitealt&t territory — have any rights under the
Constitution at all?

This April the Supreme Court declined to hear & phtases -Boumediene andAl Odah --

raising these constitutional issues. Three justiiesented. Two more — Justices Kennedy and
Stevens — wrote separately that although reviewnsaget ripe, they would continue to monitor
developments.

On June 4, two military courts ruled that the CotabaStatus Review Tribunals had failed to ask
the basic question of whether the enemy combagdr@siantanamo were “unlawful.” That was
apparently enough for Justices Kennedy and StevEnat same day, the Supreme Court ordered
the government to answer a petition to rehear i@ decision denying review.

In late June, for the first time in more than fatfentury, five justices of the Supreme Court
voted to reverse an earlier decision not to hezsa. Boumediene andAl Odah are now likely
to be argued before Christmas, and to be decidedeb@ourt early next year.

If the Court rules the denial bibeas unconstitutional, its ruling will come none too soolhe
dozens of friend-of-the-court briefs already filadsupport of the prisoners make clear the stakes
for our national credibility. A group of nearly @&uropean Parliamentarians tells the Court that
the case comes down to whether the rule of lawswitVive the terrorist threat. The bar
associations of 53 Commonwealth nations tell therCthat under the British system,
independent courts and not the military would deeithether prisoners can be held indefinitely.

And 25 former American diplomats, in a brief whidhmad the privilege of submitting on their
behalf, advise that our nation “cannot crediblyrap&on the rule of law in the world, while being
seen to disregard it in our own affairs.”

The Court, of course, confronts only a constitwiauestion: whether detentions at Guantanamo
without habeas corpus violate the Suspension Clause. Congress hasabmthader mandate and

a broader responsibility: to act in the interesthef people of the United States. Until Congress
finds a way to put an end to the global scand@wdintanamo, the least that is required by our
national interest is, in the words of the diplométs restore meaningful judicial review for
prisoners at Guantanamo.”

Doug Cassel's commentaries are generally broadcadtednesdays during the noon hour of the
Worldview program on Chicago Public Radio, 91.5 FMand rebroadcast at 9 PM in the evening.
Views expressed are personal views of the author @mot necessarily those of Notre Dame Law
School, the Center for Civil and Human Rights or Clicago Public Radio.



